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DECISION ON PETITION 



This is a decision on the petition under the unavoidable provisions of 37 CFR 1 .137(a), filed May 
27. 2010, to revive the above-identified application. 

The petition is DISMISSED. 

Any further petition to revive must be submitted within TWO (2) MONTHS from the mail date 
of this decision. Extensions of time under 37 CFR 1.136(a) are permitted. The reconsideration 
request should include a cover letter entitled "Renewed Petition under 37 CFR 1 . 1 37(a)." This is 
not a final agency action within the meaning of 5 U.S.C.§ 704. 

The application became abandoned for failure to timely file a proper reply to the final Office 
action mailed October 4, 2007. 

A grantable petition under 37 CFR 1 . 1 37(a) must be accompanied by: (1) the required reply, 
unless previously filed; (2) the petition fee as set forth in 37 CFR 1.17(1); (3) a showing to the 
satisfaction of the Director that the entire delay in filing the required reply from the due date for 
the reply until the filing of a grantable petition pursuant to 37 CFR 1.137(a) was unavoidable; 
and (4) any terminal disclaimer (and fee as set forth in 37 CFR 1 .20(d)) required pursuant to 37 
CFR 1.137(d). The instant petition lacks item (3). 
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With respect to item (3) above: Decisions on reviving abandoned applications on the basis of 
"unavoidable" delay have adopted the reasonably prudent person standard in determining if the 
delay was unavoidable: 

The word 'unavoidable' ... is applicable to ordinary human affairs, and requires 
no more or greater care or diligence than is generally used and observed by 
prudent and careful men in relation to their most important business. It permits 
them in the exercise of this care to rely upon the ordinary and trustworthy 
agencies of mail and telegraph, worthy and reliable employees, and such other 
means and instrumentalities as are usually employed in such important business. 
If unexpectedly, or through the unforeseen fault or imperfection of these agencies 
and instrumentalities, there occurs a failure, it may properly be said to be 
unavoidable, all other conditions of promptness in its rectification being present. 

In re Mattullath . 38 App. D.C. 497, 514-15 (1912)(quoting Ex parte Pratt . 1887 Dec. Comm'r 
Pat. 31, 32-33 (1887)); see also Winkler v. Ladd , 221 F. Supp. 550, 552, 138 USPQ 666, 167-68 
(D.D.C. 1963), affd, 143 USPQ 172 (D.C. Cir. 1963); Ex parte Henrich . 1913 Dec. Comm'r Pat. 
1 39, 141 (191 3). In addition, decisions on revival are made on a "case-by-case basis, taking all 
the facts and circumstances into account." Smith v. Mossinghoff . 671 F.2d 533, 538, 213 USPQ 
977, 982 (D.C. Cir. 1982). Finally, a petition cannot be granted where a petitioner has failed to 
meet his or her burden of establishing that the delay was "unavoidable." Haines v. Quigg , 673 F. 
Supp. 314, 316-17, 5 USPQ2d 1 130, 1 131-32 (N.D. Ind. 1987). 

In the instant case, petitioner has failed to provide adequate evidence that the delay was 
unavoidable. 

Petitioner states that "On October 23, 2007, an in-person interview was conducted with the 
undersigned and Examiner Rodriguez. Petitioner further states that "On December 10, 2007, an 
Advisory Action was mailed, identifying the status of all pending claims, and indicating that the 
November 7, 2007 Amendment Under 37 CFR 1.116 "will not be entered" for purposes of 
appeal. It is further indicated that the proposed amendment "raise[s] new issues that would 
require further reconsideration and/or search." 

Petitioner also states that "Based upon this understanding, the undersigned called the Examiner 
to clarify why the Examiner had changed from her position at the interview and decided not to 
allow the application." 

The Office is in receipt of the declaration by John S. Mortimer submitted with the petition on 
May 27, 201 0. However, petitioner is reminded that all business with the Patent and Trademark 
Office should be transacted in writing. The personal attendance of applicants or their attorneys 
or agents at the Patent and Trademark Office is unnecessary. The action of the Patent and 
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Trademark Office will be based exclusively on the written record in the Office. No attention will 
be paid to any alleged oral promise, stipulation, or understanding in relation to which there is 
disagreement or doubt (See 37 CFR 1 .2). 

Further, The abandonment of an application subject to a final Office action is not "unavoidable" 
within the meaning of 35 U.S.C. 133 and 37 CFR 1.137(a) in the situation in which the applicant 
simply permits the maximum extendable statutory period for reply to a final Office action to 
expire while awaiting a notice of allowance or other action. See Changes to Patent Practice and 
Procedure; Final Rule Notice, 62 Fed. Reg. At 53162, 1203 Off. Gaz Pat. Office at 89 (response 
to comment 66). 

If petitioner cannot provide the evidence necessary to establish unavoidable delay, or simply does 
not wish to, petitioner may wish to consider filing a petition stating that the delay was' 
unintentional. Public Law 97-247, § 3, 96 Stat. 317 (1982), which revised patent and trademark 
fees, amended 35 U.S.C. § 41(a)(7) to provide for the revival of an "unintentionally" abandoned 
application without a showing that the delay in prosecution or in late payment of the issue fee 
was "unavoidable." This amendment to 35 U.S.C. § 41(a)(7) has been implemented in 37 CFR 
1 .137(b). An "unintentional" petition under 37 CFR 1 .137(b) must be accompanied by the 
petition fee pursuant to 37 CFR 1 . 1 7(m). 

The filing of a petition under 37 CFR 1.137(b) cannot be intentionally delayed and therefore 
must be filed promptly. A person seeking revival due to unintentional delay cannot make a 
statement that the delay was unintentional unless the entire delay, including the date it was 
discovered that the application was abandoned until the filing of the petition to revive under 37 
CFR 1 .137(b), was unintentional. A statement that the delay was unintentional is not appropriate 
if petitioner intentionally delayed the filing of a petition for revival under 37 CFR 1.137(b). 

Further correspondence with respect to this matter should be delivered through one of the 
following mediums: 

By mail : Mail Stop PETITIONS 

Commissioner for Patents 
Post Office Box 1450 
Alexandria, VA 22313-1450 
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By hand: 



Customer Service Window 
Mail Stop Petitions 
Randolph Building . 
401 Dulany Street 
Alexandria, VA 22314 



By fax: 



(571)273-8300 

ATTN: Office of Petitions 



By internet: 



EFS-Web 



www.uspto.gov/ebc/efs_help.html 
(for help using EFS-Web call the 
Patent Electronic Business Center 
at (866) 217-9197) 



Any questions concerning this matter may be directed to the undersigned at (571) 272-3208. 



/KOC/ 

Karen Creasy 
Petitions Examiner 
Office of Petitions 



